ORDINANCE NO. 2017-31

AN ORDINANCE OF THE CITY OF BASTROP, TEXAS AMENDING THE
CODE OF ORDINANCES BY AMENDING CHAPTER 3, BY ADDING ARTICLE
3.21, “STREETS: PUBLIC RIGHT-OF-WAY MANAGEMENT” AND ADDING
SECTIONS TO PROVIDE FOR DEFINITIONS, MUNICIPAL AUTHORIZATION,
REGISTRATION, COMPENSATION AND FEES; PROVIDE FOR
ADMINISTRATION AND ENFORCEMENT; PROVIDE FOR CONSTRUCTION
OBLIGATIONS; PERMIT REQUIRED; PROVIDE FOR CONSTRUCTION
OBLIGATIONS; PERMIT REQUIRED; PROVIDE FOR CONDITIONS OF
PUBLIC RIGHT-OF-WAY OCCUPANCY; PROVIDE FOR INSURANCE
REQUIREMENTS AND INDEMNITY; PROVIDING FOR IMPROPERLY
INSTALLED FACILITIES; PROVIDE FOR RESTORATION OF PROPERTY;
PROVIDE FOR REVOCATION OR DENIAL OF PERMIT; PROVIDE FOR
APPEAL FROM DENIAL OF PERMIT; PROVIDE FOR INSPECTIONS;
PROVIDE FOR ABANDONED FACILITIES; PROVIDE THAT UNDERGROUND
INSTALLATION PREFERRED; PROVIDE FOR COURTESY AND PROPER
PERFORMANCE; PROVIDE FOR SIGNAGE; PROVIDING FOR GRAFFITI
ABATEMENT; PROVIDING FOR ALTERNATE MEANS OR METHOD;
WAIVER; PROVIDE FOR LEGAL ACTION; PROVIDE FOR A DESIGN
MANUAL; PROVIDE FOR PROHIBITED OR RESTRICTED AREAS FOR
WIRELESS FACILITIES IN THE RIGHT-OF-WAY; PROVIDE FOR
PREFERRED LOCATIONS; PROVIDE FOR ORDER OF PREFERENCE
REGARDING ATTACHMENT TO EXISTING FACILITIES; PROVIDE FOR
PLACEMENT REQUIREMENTS; PROVIDE FOR CONCEALMENT OR
CAMOUFLAGE REQUIRED WHEN POSSIBLE; PROVIDE FOR GENERAL
REQUIREMENTS; PROVIDE FOR ELECTRICAL SUPPLY; PROVIDE FOR
INSTALLATION AND INSPECTIONS; PROVIDE FOR REQUIREMENTS IN
REGARD TO REMOVAL, REPLACEMENT, MAINTENANCE AND REPAIR;
PROVIDE FOR REQUIREMENTS UPON ABANDONMENT; PROVIDE FOR
GENERAL PROVISIONS; PROVIDE FOR INSURANCE, INDEMNITY,
BONDING AND SECURITY DEPOSITS; PROVIDE FOR DESIGN MANUAL
UPDATES; PROVIDE FOR ADMINISTRATIVE HEARING - REQUEST FOR
EXEMPTION; AND PROVIDING FOR THE FOLLOWING: FINDINGS OF FACT,
ENACTMENT, REPEALER, SEVERABILITY, CODIFICATION, EFFECTIVE
DATE, AND PROPER NOTICE & MEETING.

WHEREAS, the City of Bastrop finds that the right-of-way, including but not limited to
the streets, sidewalks, and utilities located therein are vital to the everyday life of its citizens,
visitors and businesses; and

WHEREAS, the City of Bastrop finds that there is limited available space in the right-
of-way for the many competing uses of said space; and

WHEREAS, the City of Bastrop is charged with conserving the limited physical
capacity of the public rights-of-way which are held in public trust by the City for the benefit of its
citizens, visitors, and businesses; and



WHEREAS, the following regulations are necessary to assist in the management of
facilities placed in, or over the public rights-of-way and in order to minimize the congestion,
inconvenience, visual impact and other adverse effects that can occur during construction in the
rights-of-way, and to manage costs to the citizens resulting from the placement of facilities
within the public rights-of-way; and to govern the use and occupancy of the public rights-of-way;
and

WHEREAS, Chapter 284 states “to the extent this state has delegated its fiduciary
responsibility to municipalities as managers of a valuable public asset, the public right-of-way,
this state is acting in its role as a landowner in balancing the needs of the public and the needs
of the network providers by allowing access to the public right-of-way to place network nodes in
the public right-of-way strictly within the terms of this chapter”; and

WHEREAS, Chapter 284 states “[i]t is the policy of this state, subject to state law and
strictly within the requirements and limitations prescribed by this chapter, that municipalities: (1)
retain the authority to manage the public right-of-way to ensure the health, safety, and welfare of
the public; and (2) receive from network providers fair and reasonable compensation for use of
the public right-of-way and for collocation on poles”; and

WHEREAS, orderly use and management of the rights-of-way is required for
economic development; and

WHEREAS, Chapter 284 allows the City to adopt a design manual to govern the
installation and construction of network nodes and new node support poles in the public rights-
of-way, which include additional installation and construction details that do not conflict with
Chapter 283 (“Design Manual”); and

WHEREAS, network providers are required to comply with a Design Manual if it is in
place on the date that a permit application is filed; and

WHEREAS, the following regulations are necessary to preserve and protect the
health, safety and welfare of the City of Bastrop, Texas and its citizens, visitors, travelers, and
businesses.

NOW THEREFORE BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF
BASTROP, TEXAS THAT:

Section 1:  The foregoing recitals are incorporated into this Ordinance by reference
as findings of fact as if expressly set forth herein.

Section 2:  Chapter 3, Article 3.21 of the City of Bastrop Code of Ordinances is
hereby amended, and after such amendment, shall read in accordance with Aftachment “A”,
which is attached hereto and incorporated into this Ordinance for all intents and purposes. Any
underlined text shall be inserted into the Code and any struck-through text shall be deleted from
the Code, as stated on Attachment A.

Section 3: To the extent reasonably possible, ordinances are to be read together in
harmony. However, all ordinances, or parts thereof, that are in conflict or inconsistent with any



provision of this Ordinance are hereby repealed to the extent of such conflict, and the provisions
of this Ordinance shall be and remain controlling as to the matters regulated, herein.

Section 4: Should any of the clauses, sentences, paragraphs, sections or parts of
this Ordinance be deemed invalid, unconstitutional, or unenforceable by a court of law or
administrative agency with jurisdiction over the matter, such action shall not be construed to
affect any other valid portion of this Ordinance.

Section 5: The City Secretary is hereby directed to record and publish the attached
rules, regulations and policies in the City’s Code of Ordinances as authorized by Section 52.001
of the Texas Local Government Code.

Section 6: This ordinance shall take effect upon the date of final passage noted
below, or when all applicable publication requirements, if any, are satisfied in accordance with
the City’s Charter, Code of Ordinances, and the laws of the State of Texas.

Section 7: It is hereby officially found and determined that the meeting at which this
Ordinance was passed was open to the public, and that public notice of the time, place and
purpose of said meeting was given as required by the Open Meetings Act, Texas Government
Code, Chapter 551. Notice was also provided as required by Chapter 52 of the Texas Local
Government Code.

READ and APPROVED on First Reading on the 12" day of December 2017.

READ and ADOPTED on Second Reading on the 9th day of January 2018.

APPROVED:

ATTEST:

)i

Ann Franklin, City Secretary

APPROVED AS TO FORM:

Ao Lo~

Alan Bojorquez, Gity Attériey




Attachment “A”

Bastrop Code of Ordinances

Chapter 3: Building Regulations

Article 3.21: Streets, Rights-of-Way and Public Property

Section 3: The Code of Ordinances of the City of Bastrop, Texas, is hereby amended by
amending Chapter 3 titled “Business Regulations”, to read as follows:

CHAPTER 3 - BUILDING REGULATIONS
ARTICLE 3.21.074 —- STREETS, RIGHTS-OF-WAY AND PUBLIC PROPERTY
Sec. 3.21.074 — Authority; scope; governing law; venue.

(a) This chapter applies to all users that place facilities in, on or over public rights-of-way;
provided; however, that it does not apply to construction by the City of Bastrop.

(b) This chapter shall be construed under and in accordance with the laws of the State of
Texas and Code of Ordinances to the extent that such Code is not in conflict with or in
violation of the Constitution and laws of the United States or the State of Texas. All
obligations of the parties hereunder are performable in Bastrop County, Texas.

Sec. 3.21.075. - Definitions.

In this chapter the following words and phrases shall have the following meanings
unless the context indicates otherwise.

AASHTO means American Association of State Highway and Transportation Officials.

Abandon and its derivatives means the facilities installed in the right-of-way (including by
way of example but not limited to: poles, wires, conduit, manholes, handholes, cuts, network nodes
and node support poles, or portion thereof) that have been left by User in an unused or non-
functioning condition for more than one-hundred-twenty (120) consecutive calendar days unless,
after notice to Provider, Provider has established to the reasonable satisfaction of the City that the
applicable facilities, or portion thereof, is still in active use.

ADA means Americans with Disabilities Act, as amended.

Alley shall have the same meaning as street or right-of-way, depending upon context.



Ancillary means secondary, supporting, or subordinate.

Antenna means communications equipment that transmits or receives electromagnetic
radio frequency signals used in the provision of wireless services.

Applicable codes means: (i) uniform building, fire, electrical, plumbing, or mechanical
codes adopted by a recognized national code organization; and (ii) local amendments to those
codes to the extent not inconsistent with this chapter

Applicant means a person submitting an application, proposal or notice to the City for a
license, franchise, permit or notice to install facilities or equipment or work in the Right-of-
Ways.

Application or proposal are synonymous for the purposes of this chapter. An
"application" or "proposal" means the process by which the applicant submits a request and
indicates a desire to be granted a license, permit or franchise for all, or a part, of the city. An
"application" or "proposal" includes all written documentation, and official statements and
representations, in whatever form, made by an applicant to the city. A casual inquiry by a
company concerning right-of-way use will not be considered an application or proposal and
submissions will not be considered an application or proposal unless they meet the requirements
of this Chapter.

Assignment of an authorization or transfer of an authorization means any transaction or
action which effectively or actually transfers the authorization or franchise or changes
operational or managerial control from one (1) person or entity to another.

Authorization or Agreement fo use the Right-of-Way means a grant of authority allowing
a person to occupy any portion of a street, right-of-way, or easement owned or controlled by the
City, and may be for a limited period of time or for a specific purpose.

Certificated telecommunications provider means a person who has been issued a certificate
of convenience and necessity, certificate of operating authority, or service provider certificate of
operating authority by the commission to offer local exchange telephone service or a person who
provides voice service.

City means the City of Bastrop Texas. As used throughout, the term "city" also includes
the designated agent of the city.

City Council or Council/Franchising Authority means the City Council for the City of
Bastrop, Texas or its lawful successor.

Collocate and collocation mean the installation, mounting, maintenance, modification,
operation, or replacement of network nodes in a public right-of-way on or adjacent to an existing
pole, structure, device or appurtenance, as allowed by state or federal law, municipal authorization
or other legal authorization.



Commission means the Public Utility Commission of Texas.

Communications network means a component or facility that is, wholly or partly,
physically located within a public right-of-way and that is used to provide video programming,
cable, voice, or data services.

Consumer price index means the annual revised consumer price index for all urban
consumers for Texas, as published by the Federal Bureau of Labor Statistics.

Concealment or Camouflaged means any Wireless Facility or Pole that is covered, painted,
disguised, or blended in to its environment or otherwise hidden or kept from sight such that the
Wireless Facility blends into the surrounding environment and is visually unobtrusive. A
Concealed or Camouflaged Wireless Facility or Pole also includes any Wireless Facility or Pole
conforming to the surrounding area in which the Wireless Facility or Pole is located and may
include, but is not limited to, hidden beneath a fagade, blended with surrounding area, designed or
painted to match the supporting area, or disguised with artificial tree branches.

DAS or Distributed Antenna System shall be included as a type of Network Node and have
the same meaning as “Network Node.”

Decorative Pole or Decorative Streetlight means a streetlight pole specially designed and
placed for aesthetic purposes and on which no appurtenances or attachments, other than specially
designed informational or directional signage or temporary holiday or special event attachments,
have been placed or are permitted to be placed according to nondiscriminatory municipal codes.

Decorative Traffic Signal Pole means a traffic signal pole other than standard galvanized
supports, that is painted or powder coated with specially designed colors for aesthetic purposes
and on which no appurtenance or attachments are allowed other than those necessary for traffic
control and operations.

Direction of the City means all ordinances, laws, rules, resolutions, and regulations of the
city that are not inconsistent with this article and that are now in force or may hereafter be passed
and adopted.

Disaster emergency or disaster or emergency means an imminent, impending, or actual
natural or humanly induced situation wherein the health, safety, or welfare of the residents of
the city is threatened, and includes, but is not limited to any declaration of emergency by city,
state or federal governmental authorities.

Easement may include any public easement or private easement or other compatible use,
depending upon usage, whether created by dedication or by other means, for uses which include
electric, gas, telecommunications, cable or public utility purposes.

Facilities means any and all of the wires, cables, fibers, duct spaces, manholes, poles,
conduits, underground, and overhead passageways and other equipment, structures, plants, and
appurtenances and all associated physical equipment placed in, on, or under the public rights-of-



way.

FCC or Federal Communications Commission means the Federal administrative agency,
or lawful successor, authorized to regulate interstate communications by radio, television, wire,
satellite, and cable on a national level.

Fiber Optic or Fiber Optic Cable means a communication transmission medium that uses
light to send data, high quality video and sound.

Franchise or Franchise Agreement means the initial authorization, or subsequent renewal
granted by the city in order for a person to construct, operate, and maintain a system in all, or
part, of the city right-of-way.

Franchise expiration means the date of expiration, or the end of the term, of a franchised
user, as provided under a franchise, permit or license agreement.

Franchise fee means the user fee or charge that the city requires as payment for using the
streets, rights-of-way, public ways, and easements of the city.

Gross receipts means any and all compensation which is derived by the User from the
operation of the system, and which is attributable to the systems operations within the city as
allowed by law.

Highway right-of-way means right-of-way adjacent to a state or federal highway.

Historic district means an area that is zoned or otherwise designated as a historic district
under municipal, state, or federal law.

Law means common law or a federal, state, or local law, statute, code, rule, regulation,
order, or ordinance

Local means within the geographical boundaries of the City of Bastrop, Texas.

Local exchange telephone service has the meaning assigned by Section 51.002, Texas
Utilities Code.

Mayor means the Mayor for the City of Bastrop, Texas.

Macro Tower means a guyed or self-supported pole or monopole greater than the height
parameters prescribed by Texas Local Government Code Section 284.103 and that supports or is
capable of supporting antennas.

Micro Network Node means a network node that is not larger in dimension than twenty-
four (24) inches in length, fifteen (15) inches in width, and twelve (12) inches in height, and that
has an exterior antenna, if any, not longer than eleven (11) inches.



Municipally Owned Utility Pole means a utility pole owned or operated by a municipally
owned utility, as defined by Section 11.003, Utilities Code, and located in a public right-of-way.

Municipal Park means an area that is zoned or otherwise designated by municipal code as
a public park for the purpose of recreational activity.

MUTCD means Manual of Uniform Traffic Control Devices

Network Node means equipment at a fixed location that enables wireless communications
between user equipment and a communications network. The term: (i) includes: (a) equipment
associated with wireless communications; (ii) a radio transceiver, an antenna, a battery-only
backup power supply, and comparable equipment, regardless of technological configuration; and
(b) coaxial or fiber-optic cable that is immediately adjacent to and directly associated with a
particular collocation; and (ii) does not include: (a) an electric generator; (b) a pole; or (¢) a macro
tower.

Network Provider means: (i) a wireless service provider; or (ii) a person that does not
provide wireless services and that is not an electric utility but builds or installs on behalf of a
wireless service provider: (a) network nodes; or (b) node support poles or any other structure that
supports or is capable of supporting a network node.

Node Support Pole means a pole as defined by Chapter 284 of the Texas Local Government
Code.

Park has the same meaning as “Municipal Park.”

Permit means a document issued by the City authorizing installation, removal,
modification and other work for User’s equipment or facilities in accordance with the approved
plans and specifications.

Pole means a service pole, municipally owned pole, node support pole, or other utility pole,
and shall include network node support pole.

PROWAG means the Public Rights of Way Accessibility Guidelines.

Person means a natural person (an individual), corporation, company, association,
partnership, firm, limited liability company, joint venture, joint stock company or association,
and other such entity who owns or controls facilities. From context within sections of this
Chapter, it refers to persons using, applying or seeking to use the right-of-way.

Provider has the same meaning as “Network Provider.”

Public rights-of-way means the area on, below, or above a public roadway, highway,
street, public sidewalk, alley, waterway, or utility easement in which the municipality has an
interest. The term does not include the airwaves above a public right-of-way with regard to
wireless telecommunications.



Public Right-of-Way Management Ordinance means this Article 3.21, of the City of
Bastrop Code of Ordinances and includes all other ordinances that comply with Chapters 283 and
284 of the Texas Local Government Code or other state laws referencing Right-of-Way
Management ordinances or regulations.

Service Pole means a pole, other than a Municipally Owned Utility Pole, owned or
operated by a municipality and located in a Public Right-of-Way, including: (i) a pole that
supports traffic control functions; (ii) a structure for signage; (ii) a pole that supports lighting,
other than a Decorative Pole; and (iv) a pole or similar structure owned or operated by a
municipality and supporting only Network Nodes.

Small Cell shall be included as a type of Network Node and have the same meaning as
“Network Node.”

State means the State of Texas.

Street means only the portion of the right-of-way with a specially prepared surface used
for vehicular travel, which surface may be concrete, asphalt or other material commonly used to
prepare a surface for vehicular travel, and is limited to the area between the inside of the curb
(when there is a curb) to the inside of the opposite curb, and does not include the curb area or
the area between the two parallel edges of the surface used for vehicular travel where there is no
curb. A Street is generally part of, but less than, or smaller in width than the size or width of the
right-of-way. A Street does not include the curb, sidewalk, or ditch, if any is present either at
time of permitting or if added later. Streets shall be understood to be synonymous with alleys
and the definition includes alleys.

SWPPP shall mean Storm Water Pollution Prevention Plan.

TAS means Texas Accessibility Standards.

Thoroughfare shall have the same meaning as “Street.”

TMUTCD means Texas Manual of Uniform Traffic Control Devices.

Traffic Signal means any device, whether manually, electrically, or mechanically operated
by which traffic is alternately directed to stop and to proceed.

Transport Facility means each transmission path physically within Right-of-Way,
extending with a physical line from a Network Node directly to the network, for the purpose of
providing backhaul for Network Nodes.

U.S.C. means United States Code.

User means a person or organization that owns, places or uses facilities occupying the
whole or a part of a public street or right-of-way, depending on the context. User does not refer
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to City unless specified.

Utility Pole means a pole that provides: (i) electric distribution with a voltage rating of
not more than 34.5 kilovolts; or (ii) services of a telecommunications provider, as defined by
section 51.002 of the Texas Utilities Code.

Visibility triangle or sight distance triangle means the triangular area adjacent to the
intersection of any two or more public streets, public alleys or driveways within which no
obstruction may be placed which would block the sight lines for vehicular, pedestrian or bicyclist
traffic, as defined in the current edition of the AASHTO Policy on Geometric Design of Highways
and Streets. The visibility triangle shall not contain any visual or physical impediments or
obstructions to the vertical view up to seven feet in height above the adjacent roadway.

Voice service means voice communications services provided through wireline facilities
located at least in part in the public right-of-way, without regard to the delivery technology,
including Internet protocol technology. The term does not include voice service provided by a
commercial mobile service provider as defined by 47 U.S.C. Section 332(d).

Wireless Service means any service, using licensed or unlicensed wireless spectrum,
including the use of Wi-Fi, whether at a fixed location or mobile, provided to the public using a
Network Node.

Wireless Service Provider means a person that provides Wireless Service to the public.

Wireless facilities mean “Micro Network Nodes,” “Network Nodes,” and “Node Support
Poles™ as defined in Texas Local Government Code chapter 284.

Section 3.21.076 Municipal Parks

Municipal Parks designated for recreation and covered by this Ordinance include all parks and
trails designated by the City Council in the Code of Ordinances including but not limited to:
(a) Bark Park;

(b) Bob Bryant Park;

(c) Ferry Park;

(d) Fisherman’s Park;

(e) Hunter’s Crossing Park;

(f) Jewell Hodges Park;

(g) Kerr Community Park;

(h) Mayfest Park;

(i) June Hill Pape Riverwalk Trail; and
(j) El Camino Real Paddling Trail.

Section 3.21.077 Review of Applications

(a) Review of Applications. The City shall review applications for network nodes, node
support poles and transport facilities in light of their conformity with applicable law and
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(B)

City Code and shall issue such permits on nondiscriminatory terms and conditions subject
to the following requirements:

(1) Within 30 days of receiving an application for a network node or node support pole, or
10 days for a transport facility, the City shall determine and notify the Applicant whether
the application is complete; or if incomplete, the City must specifically identify the
missing information in such notification. There shall be no fee charged for completion
and resubmittal of an application.

(2) The City shall make its final decision to approve or deny a complete application no later
than (i) 21 days after receipt of a complete application for a transport facility, (ii) 60 days
after receipt of a complete application for a network node; and (iii) 150 days after receipt
of a completed application for a new node support pole.

(3) The City shall advise the Applicant in writing of its final decision, and, if denied, the
basis for that denial, including specific provisions of City Code or applicable law on
which the denial was based, and send the documentation to the Applicant on or before
the day the City denies the application. The Applicant may cure the deficiencies
identified by the City and resubmit the application within 30 days of the denial without
paying an additional application fee. The City shall approve or deny the revised
application within 90 days of receipt of the amended application. The subsequent review
by the City shall be limited to the deficiencies cited in the original denial.

(4) An applicant seeking to collocate network nodes may, at the Applicant’s discretion, file
a consolidated application and receive permits for up to 30 network nodes. Provided
however, the City’s denial of any node within a single application shall not affect other
nodes submitted in the same application. The City shall grant permits for any and all
nodes in a single application that it does not deny, subject to the requirements of this
Section.

Review of Eligible Facilities Requests. Notwithstanding any other provision of this
Chapter, the City shall approve and may not deny applications for eligible facilities
requests within sixty (60) days according to the procedures established under 47 CFR
1.40001(c).

Sections 3.21.078-3.21.082 — Reserved.

ARTICLE II. RIGHT-OF-WAY REQUIREMENTS

Sec. 3.21.083. - Municipal authorization required; Registration; Compensation and fees.

(2)

(b)

This article does not constitute or create authority to place, reconstruct, or alter
facilities in, on, or over the public rights-of-way, and said authority must be obtained
by separate instrument in accordance with this section or by operation of other laws.

Authorization Required
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(D

Municipal Authorization or Agreement shall be required, except when clearly
preempted by state law. Any person with a current, unexpired consent,
franchise, agreement or other authorization from the city (grant) to use the
public rights-of-way that is in effect at the time this ordinance takes effect shall
continue to operate under and comply with that grant until the grant expires or
until it is terminated by mutual agreement of the city and the person, or is
terminated as otherwise provided for in law.

(©) Registration Required

(M

2

3)

“)

)

(6)

In order for the city to know which persons own facilities in the public rights-
of-way within the city, each such person who owns facilities shall register with
the city and provide the following information at a minimum:

(i) person’s name,

(ii)  the current name, address, and telephone number(s) of a contact
employed by and with decision-making authority for the person and
who is available twenty-four (24) hours per day,

(iii)  furnish the city with a city planning department street map marked in
such a manner as to evidence which streets the person has placed
facilities. The information may be required to be furnished digitally,

(iv)  insurance information as required by Section 3.21.087 “Insurance;” and
v) any required bonds.

Registration shall be updated annually in accordance with section 3.21.083
“Municipal Authorization required; Registration; Compensation and fees.”

Registration shall be a prerequisite to issuance of a construction permit. Each
person shall update and keep current his/her registration with the city at all
times.

Any person who does not maintain registration requirements with the City may
not receive notices or updates, including any notices regarding abandonment of
right-of-way.

Failure to maintain registration requirements. In addition to all other legal
penalties, including criminal penalties, failure to register or to maintain and
update registration information may result in removal of facilities.

Registration requirements may be met by fulfilling franchise requirements
addressing the topics of this section.
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(d)

Compensation and Fees

(1)  Municipal right-of-way use shall be compensated as required by the state
constitution, state law, municipal authorization, franchise, license or other
agreement.

2) The City may structure due dates on payments in such a manner so as to be
administratively efficient.

3) Application fees, as allowed by state law, for work or installations in the right-
of-way shall be the fees set by the City Council. Such fees may be set by
ordinance, resolution, in the budget or by any other lawful means.

Failure to pay application fees, or failure of any payment to properly process shall
result in the denial or withdrawal of a permit.

Sec. 3.21.084. - Administration and enforcement.

(a)
(b)

The City Secretary shall administer and enforce compliance with this article.

A person shall report information related to the use of the public rights-of-way that the
City Secretary requires in the form and manner reasonably prescribed by the City
Council.

Sec. 3.21.08S. - Construction obligations; permit required.

(a)

(b)

Any person seeking to place facilities on, in or over the public rights-of-way shall first
file an application for a building permit with the city and shall abide by the terms and
provisions of this article pertaining to use of the public rights-of-way.

A person is subject to reasonable police power regulation of the city to manage its public
rights-of-way in connection with the construction, expansion, reconstruction,
maintenance, repair of facilities or other work in the public rights-of-way, pursuant to the
city’s rights as a custodian of public property, based upon the city’s historic rights under
state and federal laws. Such regulations include, but are not limited to, the following:

1 At the city’s request, a person shall furnish the city accurate and complete
information relating to the construction, reconstruction, removal, maintenance,
and repair of facilities performed by the person in the public rights-of-way.

2) A person shall be required to place certain facilities within the public rights-of-
way underground absent a compelling demonstration by the person that, in any
specific instance, this requirement is not reasonable, feasible, or equally
applicable to other similar users of the public rights-of-way.

14



3)

4)

)

A person shall perform excavations and other construction in the public rights-of-
way in accordance with all applicable city requirements, including the
engineering division detailed standards for public right-of-way construction
(detailed standards), as may be revised from time to time in accordance with the
city’s police powers, and the obligation to use trenchless technology whenever
commercially economical and practical and consistent with obligations on other
similar users of the public right-of-way. The city may waive the requirement of
trenchless technology if it determines that the field conditions warrant the waiver,
based upon information provided to the city by the person. All excavations and
other construction in the public rights-of-way shall be conducted so as to
minimize interference with the use of public and private property and all facilities
placed underground shall be locatable with above ground instruments. A person
shall follow all reasonable construction directions given by the city in order to
minimize any such interference.

A person lawfully authorized to place facilities in the public rights-of-way must
obtain a permit, as reasonably required by applicable city codes, prior to any
excavation, construction, installation, expansion, repair, removal, relocation, or
maintenance of the person’s facilities. A construction permit is not required for
routine maintenance so long as the work does not require excavation of the
public rights-of-way or does not block traffic lanes or sidewalks; however, any
construction standards in the detailed standards shall remain applicable
regardless of whether or not a permit is required. A permit is not required when
so provided by state law, but in such cases the provisions regarding required
notice apply. An approved lane, sidewalk or trail closure plan is required if a
traffic lane, sidewalk or trail will be closed due to right-of-way work, regardless
of whether or not a permit is required. Once a permit is issued, person shall
give to the city a minimum of 48 hours’ notice (which could be at the time of
the issuance of the permit) prior to undertaking any of the above listed activities
on its facilities in, on, or under the public rights-of-way. The failure of the
person to request and obtain a permit from the city prior to performing any of
the above listed activities in, on, or over any public right-of-way, except in an
emergency as provided for in subsection (11) below, will subject the person to
a stop-work order from the city and enforcement action pursuant to this Code.
If the person fails to act upon any permit within thirty (30) calendar days of
issuance, the permit shall become invalid, and the person will be required to
obtain another permit, unless extended for good cause by the city.

When a person completes construction, expansion, reconstruction, removal,
excavation or other work, the person shall promptly restore the public rights-
of-way in accordance with applicable city requirements. A person shall replace
and properly relay and repair the surface, base, irrigation system, and landscape
treatment of any public rights-of-way that may be excavated or damaged by
reason of the erection, construction, maintenance, or repair of the person’s
facilities within ten (10) calendar days after completion of the work in

15



(6)

(7

®)

)

(10)

accordance with existing standards of the city in effect at the time of the work,
unless extended by the city for good cause.

Upon failure of a person to perform any such repair or replacement work, and
five days after written notice has been given by the city to the person, and in the
event repairs have not been initiated during such five-day (5) period, the city
may repair such portion of the public rights-of-way as may have been disturbed
by the person, its contractors, or agents. Upon receipt of an invoice from the city,
the person will reimburse the city in accordance with the detailed standards
within thirty (30) calendar days from the date of the city invoice.

Should the city reasonably determine, within two (2) years from the date of the
completion of the repair work, that the surface, base, irrigation system, or
landscape treatment requires additional restoration work to meet standards at the
time of the excavation of the city, a person shall perform such additional
restoration work to the satisfaction of the city, subject to all city remedies as
provided herein.

Notwithstanding the foregoing in subsection (7) above, if the city determines that
the failure of a person to properly repair or restore the public rights-of-way
constitutes a safety hazard to the public, the city may undertake emergency repairs
and restoration efforts, after emergency notice has been provided, to the extent
reasonable under the circumstances and the person failed to respond within the
reasonable time specified by the city. A person shall promptly reimburse the city
for all costs incurred by the city within thirty (30) calendar days from the date of
the city invoice.

A person shall furnish the city with the application for the construction permits,
construction plans and maps showing the location and proposed routing of new
construction or reconstruction at least ten business days unless otherwise
extended by the City before beginning construction or reconstruction that
involves an alteration to the surface or subsurface of the public rights-of-way by
the city. A person may not begin construction until the location of new facilities
and proposed routing of the new construction or reconstruction and all required
plans and drawings have been approved in writing by the city, which approval
will not be unreasonably withheld or delayed, taking due consideration of the
surrounding area and alternative locations for the facilities and routing.

If the Mayor declares an emergency with regard to the health and safety of the
citizens and requests by written notice the removal or abatement of facilities, a
person shall remove or abate the person’s facilities by the deadline provided in
the Mayor’s request. The person and the city shall cooperate to the extent
possible to assure continuity of service. If the person, after notice, fails or refuses
to act, the city may remove or abate the facility, at the sole cost and expense of
the person, without paying compensation to the person and without the city
incurring liability for damages.
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Except in the case of customer service interruptions and imminent harm to
property or person (emergency conditions), a person may not excavate the
pavement of a street or public rights-of-way without first complying with city
requirements. The Mayor shall be notified as promptly as possible regarding work
performed under such emergency conditions, and the person shall comply with
the requirements of city standards for the restoration of the public rights-of-way.

On an annual basis, no later than January 31 of each year, the user shall provide
updates to the department or personnel designated by the Mayor showing any
new facilities from the previous year in the format required by the City.

The City may require reasonable bonding requirements of a person, as are
required of other entities that place facilities in the public rights-of-way. The
Mayor may waive or reduce the bonding requirements in a nondiscriminatory,
competitively neutral manner, taking into consideration both that the person has
furnished the city with reasonable documentation to evidence adequate financial
resources substantially greater than the bonding requirements, and has
demonstrated in prior right-of-way construction activity, prompt resolution of
any claims and substantial compliance with all required applicable building
codes and ordinances.

In determining whether any requirement under this section is unreasonable or
unfeasible, the Mayor shall consider, among other things, whether the
requirement would subject the person or persons to an unreasonable increase in
risk or service interruption, or to an unreasonable increase in liability for
accidents, or to an unreasonable delay in construction or in availability of its
services, or to any other unreasonable technical or economic burden or result in
discriminatory treatment by a person.

For installation of any proposed pole applicant shall provide engineered drawings,
geotechnical drawings, geotechnical study or studies, and evidence of ADA and
PROWAG compliance, sectional detail showing depth of anchor, scaled
dimensional drawings of the proposed pole, as well as any other proposed
equipment associated with the proposed installation, and shall indicate spacing
from existing curb, driveways, sidewalk, light poles, and any other poles or
appurtenances.

If requested by City, all applications shall include a current before and a proposed
after street view image. The after-image needs to include any proposed poles and
all proposed attachments, and any associated or ancillary equipment, whether
attached or standalone. Once work is done or the installation is complete,
photographs accurately depicting the location of the installation or the work shall
be submitted to the City. This requirement may be waived for underground
installation.
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If the project is within the State right-of-way or railroad right-of-way, the
applicant must provide evidence of a permit or permission from the State or
railroad.

If a City pole or poles or light structure or structures will be used or will be in the
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